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STATEMENT OF THE CASE.

This is an action for damages for personal injuries

suffered by plaintiff in the court below, plaintiff in error

here, while in the employ of and while riding on the rail-

road of the defendant in the court below, defendant in

error here. We shall hereafter call these parties, re-

spectively, simply plaintiff and defendant. Defendant

owned, controlled, and operated a little line of railroad

from a village known as Homer, on the seashore in said

District of Alaska, to some coal mines, also owned, con-

trolled, and operated by said defendant, located at a dis-

tance of about seven miles in the interior. Tliis rail-

road was a private road, not for public travel (Printed



Transcript, p. 83), but for use in defendant's business as

a mining company to run to and from its coal mines, and

bring coal to a point where it could be shipped, and,

especially while building, to carry laborers, materials,

and supplies to and from the points where they were

wanted. (Printed Transcript, p. 97.) This road was in

course of construction, and not yet completed, when the

accident which produced the injury complained of hap-

pened. The engine was a ten-ton switch-engine. (Print-

ed Transcript, pp. 29, 37, 78.) The cars (there were two

cars attached to the engine the day of the accident-

Printed Transcript, p. 29), were old flat trucks that had

been used in Seattle, Washington, on old horsecar lines.

There were no standards on their sides to keep rails

piled up on them from falling off, or for persons riding to

hold on to. The rails on the roadbed of this railroad

were second-hand rails and straightened rails that had

been thrown aside as unfit for use, laid down tem-

porarily on every other tie or two, with the intention of

taking them up as soon as they got others. But instead

of taking them up when they received others, they left

them there. (Printed Transcript, pp. 59, 60, 79, 80, 100,

125.) This accident occurred about two and one-half

miles from Homer, where the defective, half-tied rails

were. (Printed Transcript, p. 59.) To complete the de-

scription of this train, as made up on the day of the acci-

dent, there was a bar called the Johnson bar, offset or

draw bar, which connected the engine with the cars. It

was a thirty-pound rail, flattened at each end, with a hole

in each end. ( Printed Transcript, p. 62.) The officers of



the I'ompauy km'w of the couditiou of the cars, rails, and

road. (Printed Transcript, pp. 59, G3, 80.) Captain Kay

was the president and general manager of the company

(Printed Transcript, p. 95), and Mr. Starkey master

mechanic in charge of the engine and train upon the day

of the accident. (Printed Transcript, pp. 54, 55.) Cap-

tain Kay was not on that train. (Printed Transcript,

pp. 81, 82, 107.) There were no orders given by the

officers of the company as to where on the train em-

ployees should ride. (Printed Transcript, 57, 58, 137.)

However, Captain Ray testifies that he sometimes

warned the men, who would scramble on like a lot of

children, anywhere and everywhere, not to do so. That

he cautioned them before the plaintiff on more than one

occasion never to ride in the way they were riding, or

attempting to ride. But these "men" seem to have

been mostly natives. (Printed Transcript, pp. 105, 127.)

Plaintiff testifies that he never heard of such a notice

(Printed T'ranscript, p. 139), and would not be likely to

hear it, being on the train for the first time on the

morning of the accident. (Printed Transcript, pp. 29,

36, 55.) "I never heard such a notice, and he never gave

me any, * * * because I was working with the

team and did not ride on the train." (Printed Tran-

script, p. 139.) Plaintiff is contradicted in this by Cap-

tain Kay. (Printed Transcript, p. 123.) Whose memory

or veracity is the more reliable in the circumstances?

Compare Captain Kay's own testimony as to this (Print-

ed Transcript, p. 130), w^here he confesses ignorance on

the subject. Besides, what does a common laborer with



pick and shovel know about a railroad? This train

seemed to have a habit of running off the track (Print-

ed Transcript, pp. 74, 130), but did not jump the track

during the three months of building more than fifty

times! (Printed Transcript, pp. 128, 129.) It was run

about six miles an hour. (Printed Transcript, p. 79.)

Plaintiff was employed by defendant to work on the

road with teams and scraper, grading the roadbed.

(Printed Transcript, p. 28.) He had nothing to do with

the laying down the rails or ties, or running the trains.

He commenced to work for defendant the twenty-fifth

day of July, 1900, and worked two months and two days

up to the day on which this accident occurred. We now

come to a brief account of the accident:

"In the morning of the 27th of September, the fore-

man. Smith, told me to go down and help unload some

rails, and :\Ir. Starkey, the engineer, came up with the

train, and we went down and loaded up two cars of

rails, and when we were ready, the foreman ordered me
to go up with the train and unload those rails—me and

another man; and going up I was standing on the foot-

board next to the engine, and there was several more
standing on there; it was well crowded

—

"Q. On the footboard?

"A. Yes, sir; * * * and when we came to the end

of the line, about five miles * * * we unloaded them

two carloads of rails that we had.

"Q. I'll ask you to state if you had ever been over

that line before?
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"A. No, sir; that was the first time—that is, in the

morn'uuj; I had neven been over that road before.

"Q. And what happened when you had unloaded the

rails?

"A. We went down again [the engine backing and

pushing the cars], and I was sitting down on the—I was

in the cab of the locomotive first; it was a very little,

narrow cabin, only a ten-ton engine, I believe, and I

intended to go in and sit on that fireman's seat; and,

when I looked in there, there was two men in there, so I

stood on the floor of the cabin; so they went on down

about two miles, or something like that, and the en-

gineer had to fire up the boiler, and I had to step out so

he could get at the coal ; so I set down on the floor with

my body inside and my feet on the outside, my feet

resting on the steps, and I was sitting kind of this way

(indicating sidewise), as it was blowing pretty hard from

the water side, and I was terribly sweaty—a man un-

loads rails awhile and he gets pretty warm—and I

didn't want to have the wind strike me too much, and I

was afraid to catch cold * * * and I was sitting there

about five minutes, and when I was sitting down, the

cars jumped off the track in front of me, and the John-

son bar broke off, and the car made a swing around here,

and my leg got in between the car and the engine, and

there was a piece of the Johnson bar hanging onto the

car threw my leg back so it caught. If it didn't catch

my leg, it was so the car wouldn't hit it—it was this

right leg in this way next to it, and unless it swung

around that way I don't see how it could catch this leg
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and not the right one." (Printed Transcript, pp. 29 and

30.)

Plaintiff was thus very seriously injured, and, after

eleven days' suffering, and mortification had set in, his

leg was amputated (Printed Transcript, p. 31), with a

carpenter's saw, a wood chisel, and a mallet. (Printed

Transcript, p. 63.) Mr. Starkey, the engineer, testifies

that plaintiff could not ride in the cab of the engine for

want of room on this occasion. (Printed Transcript, pp.

56, 61.) And that all things considered, the place

occupied 'by plaintiff was as safe as any place on the

train. (Printed Transcript, pp. 57, 61, 77.) "If the bar

hadn't 'broken, he would have been better off where he

was, than any place else." (Printed Transcript, p. 61.)

Plaintiff was thirty-six years old when he was hurt, and

capable of earning seventy dollars a month at manual

labor, and now he cannot do much of anything. (Printed

Transcript, 32, 48.) Captain Ray evidently thought that

the only safe place to ride on that train was inside the

cab of the locomotive (Printed Transcript, p. 107), and

that plaintiff rode in a very dangerous place.

A paper writing exonerating the doctor and Captain

Eay was introduced in evidence (Printed Transcript, pp.

113-119, 120-122, 137-139), but its genuineness and due

execution were not proved. The only paper of the kind

signed by plaintiff, lying on his back and writing on

a board placed upon his chest, was an authorization to

the doctor to amputate his leg. (Printed Transcript,

pp. 137, 138.)



This ease was regularly tried by a jnn/, duly impanel-

<»d, who, under the peremptori/ instruction of the Court,

found in favor of defendant.

SPECIFICATION OF EPiKORS RELIED UPON.

1. The Court erred in rejecting the testimony of tlie

witness, A. K. Starkey, witness for plaintiff, in the

above-entitled cause, which evidence tended to show

that the Johnson bar, which connected the cars with the

engine, the breaking of which was one of the causes of

the injury to plaintiff, was defective, and not a proper

or suitable appliance for the purpose for which it was

used, which question propounded to the witness by

counsel for the plaintiff was as follows:

"Q. On this occasion, what particular kind of a John-

son bar did you have?

"A. It was a thirty-pound rail, flattened at each end,

with a hole in each end.

"Q. I'll ask you whether that was a suitable piece

of machinery for the work that was being done with it?"

Whereupon counsel for defendant o'bjected to the

question, and the Court sustained the objection, and

which ruling the plaintiff hereby assigns as error.

2. The Court erred in instructing the jury (after the

whole of the evidence both for the plaintiff and defend-

ant was in„ and cause ready to be submitted) to return

a verdict for the defendant, for the reason that the

whole of the evidence conclusively showed that tlie prox-

imate cause of plaintiff's injury was the neajligence
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of the defendant, to which the plaintiff in no wise con-

tributed; and furtLei'y the evidence fails to sustain the

charge of contributor^' negligence, the evidence tending

in that direction being contradicted by the plaintiff, and

it was therefore a question for the jury, and the evidence

shows that the acts of the plaintiff did not amount to

negligence in law.

And for the errors assigned, and other manifest errors

appearing in the record, the plaintiff, Peter Olsen, prays

that the judgment of the lower court be reversed, and

this cause be remanded, with instructions to grant a

new trial.

Our second assignment of errors may be briefly stated

:

The Court erred in instructing the jury that plaintiff

was guilty of contributory negligence in law, and that

no Court could give him judgment; and in, therefore,

taking the case away from the jury, and directing a ver-

dict for the defendant.

ARGUMENT.

As to our first assignment of error, the allegations of

the complaint are sufficiently broad to render proof of

the defective condition of the Johnson bar material. It

is certainly included in the terms "the macMnery, cars

and the rails," as alleged in paragraph 5 of the com-

plaint ; and the refusal to allow us to show its defective

condition, and that such defects were known to the de-

fendant, was certainly, we submit, error.

Counsel will undoubtedly rely in this court, as they

did in the lower court, on a line of authorities relating
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to the operation of railroads generally. We hardly think

these authorities applicable, as this could hardly be con-

sidered a railroad in the sense of those authorities. It

will be noted that they had only a small donkey-engine

and old street-cars without springs, and whose flanges

were worn out. In fact, there existed neither in the

road or its equipment any of the main features of a

regular railroad; and especially none of those condi-

tions upon which the reason of those authorities restT.

As to our second assignment of error, our authorities

are too numerous to cite. We will cite only a few of the

many. The questions of negligence and contributory

negligence are questions for the jury, and ordinarily

should not be taken from them. They are generally

questions rather of fact than law. What says the Su-

preme Court? "It is well settled that the court may

withdraw a case from them (the jury) altogether, and

direct a verdict for the plaintiff or the defendant, as the

one or the other may be proper, tchere the evidence is

undisputed, or is of such conclusive character that the

court, in the exercise of a sound judicial discretion,

would be compelled to set aside a verdict returned in

opposition to it. Phoenix Mut. L. Ins. Co. vs. Doster,

106 U. S. 30, 32; Griggs vs. Houston, 1(M U. S. 553;

Randall vs. Baltimore & O. R. Co., 109 U. S. 478, 482;

Anderson Co. Comrs. vs. Beal, 113 U. S. 227, 241; Scho-

field vs. Chi. M. & St P. R. Co., 114 U. S. 618; Delaware

L. & W, R. Co. vs. Converse, 139 U. S. 469, 472; Elliott

vs. Chi. M. & St. P. R. Co., 150 U. S. 245, (But) It is un-

doubtedly true that cases are not to he lightly taken
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I ^A^rom the jiirif: that jurors arc the recognized triers of

p y finest ions of fact: and that ordinarily negligenee is so

I C f'lr a (juestion of fact as to he properh/ suhmitted to and

^ ditermined by them. Richmond & D. R. Co. vs. Powers,

^/ 149 U. S. 43." Patton vs. Tex. & P. R. Co., 179 U. S,

G59, See, also, Warner vs. Baltimore & O. R. Co., 168

U. S. 839, 348; Dist. of Col. vs. Moiilton, 182 U. S. 576.

"Where it is shown that immediately after the accident

he (plaintiff) declared that it was his own fault that

cansed it, it is not error to instruct the jury that the

shock and pain of an injury may render a man incapable

of telling just how the accident took place, and that, in

this light, they must consider contradictory statements

of plaintiff, if he is shown to have made any. The burden

of proof is on defendant to show that plaintiff was guilty

of contributory negligence and the act mentioned must

be found to be negligence that contrihnted to the injury

before it can defeat a recovery. Plaintiff's contributory

negligence cannot exonerate defendant and bar plain-

tiff's recovery where defendant might, by the exercise of

reasonable care and prudence, have avoided its con-

sequences." Syll. I. & S. Coasting Co. vs. Tolson, 139 U.

S. 551. See also Grand Trunk Ey. Co. vs. Ives, 144 U.

S. 408; Washington & G. R. Co. vs. Tobriner, 147 U. S.

571. By the settled practice of the federal courts, the

burden of proving contributory negligence rests upon

the defendant. Town of Watertown vs. Greaves, 112

Fed. (C. C. A.), 183.

This court has recently decided that these questions

of contributory negligence and proximate cause, are for
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the jury, in the cases of Alaska United Gold Min. Co.

vs. Muset, 114 Fed. G6, and same vs. Keating, 116 Fed.

561. See, also, Tex. & P. Ry. Co. vs. Carlin, 111 Fed. (C.

C. A.) 777; Fidelity & Casualty Co. of N. Y. vs. Love, (C.

C. A.) Id. 773; Norris vs. Baltimore & O. S. W. R. Co.,

109 Fed. (C. C. A.), 591. "Negligence is a question for

the jury. And "contributory negligence of the party in-

jured will not defeat an action, if the defendant might,

with reasonable care, have avoided the consequences of

such negligence. Baltimore & O. R. Co. vs. H«llenthal,

S8 Fed. (C. C. A.), 116; Gilbert vs. Erie R. Co., 97 Fed. (c!

C. A.), 747.

The question of the proximate cause is usually one

for the jury * * citing Ry. Co. vs. Yeargin, 48 C. C. A.

497; Railway Co. vs. Kellogg, 94 U. S. 469. The ques-

tion. What was the proximate cause of the injury? was

for the jurv Great Nor. Ry. Co. vs. Bruvere, 114 Fed.

(C. 0. A.), 540. {Ldc^ /i>.C-.ar»e^y^r?^C''^ / '^
Plaintiff was not charged with the dut}' of examina-

tion of the situation. Rockport Granite Co. vs. Bjorn-

holm, 115 (C. C. A.), 947.

Questions of negligence or contributory negligence

* * properly submitted to the jury. Choctaw O. & G. B.

Co. vs. Tenu., 116 Fed. (C. C, A.), 23.

A master owes a positive duty to his servants to use

ordinary care to furnish appliances reasonably safe for

their use, considering the nature of the service, and to

provide a safe place to work, and keep it in suitable

condition, and this duty he cannot escape by delegating

it to another—is the doctrine of many Supreme Court
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cases, and recognized in many cases by this court. See

Lafayette Bridge Co. vs. Olsen, 108 Fed. (C. C. A.), 335.

The structural defects of the work * * * were mat-

ters for which defendant was responsible, etc. Beattie

vs. Edge Moor Bridge Works, 109 Fed. 233. We deny

any negligence on the part of the plaintiff. In Trumbull

vs. Erickson, 38 C. C. A. 536, 538, it was held that it

was not as a matter of law conclusive evidence of even

vrdinari/ negligence for a passenger to ride upon the

platform of a moving car when he could have occupied

standing room within the car.

The court will remember that there was no room for

plaintiff, on this occasion, in the cab of the engine, the

only safe place on the train. The case last cited comes

pretty near the case at bar. One cannot expect to al-

ways find a case "on all fours with" his own. See, also,

Xor. Pac. Ry. Co. vs. Adams et al., decided by this court,

116 F. 324.

In the case at bar, we have the company at all times

present in the person of its vice-principal, Mr. Starkey,

who is in full authority and control. The defects in the

track were known to him, and he knew that the same

were not known to the plaintiff, Olsen, and that the

plaintiff was occupying a dangerous position on account

of these latent defects—if his position was in fact a

dangerous one. It was the duty of the company to in-

form the plaintiff in regard to these matters, and if it

failed to do so, it is certainly liable. It cannot from the

evidence be said that the plaintiff was negligent, for

the plaintiff says it was a safe place ordinarily; and
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Starkey, the superinteudent in charge, testifies that he

was in as safe a place as there was on the car. How,

then, can it be said that the plaintiff was negligent?

He knew nothing of the defects. And yet the vice-

principal, knowing of the defects, says it was a safe

place; and whether it was or not a safe place, cannot,

we say, be determined by the authorities relating to

railroad accidents generally. It can only be found from

the facts and circumstances of this particular case; and

here we find this experienced master mechanic, who has

been long in the construction and operation of railroads,

saying that, under the circumstances and conditions ex-

isting iliere, all of which were well known to him, that

it was a safe place. How, then, we say, can Olsen, who

had never been over the road before, and knew nothing

of its condition, be charged with negligence? And cer-

tainly, if it were otherwise, the company, who was

right there present through its agent, owed him the

duty to advise him that he was in a dangerous place.

He had a right to rely upon the company, it being pres-

ent, to furnish him with a safe place to ride, and safe

transportation to and from his work. He was in no way

connected with the operation of the train, knew nothing

of its conditions or the manner of its operation. He was

sitting there, as he says, tired and sw^eaty from handling

the rails, and was not called upon to take any account

of the road or the operation of the train, relying solely

upon the master mechanic in charge to safely carry him

to and from his work. Now, as to the position he was

occupying—the court below proceeded upon the erron-
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eons theory that he was sitting with the leg that was in-

jured between the cars. This is not the evidence.

Plaintiff testifies (see his evidence, p. 29, Record), that

''he was sitting kinder this way"; showing the jury that

his leg was on the outside of the engine. Then on p. 30,

he says, if the Johnson bar did not catch his leg, it was

so that the cars could not hit it. He also says, on the

same page, that his leg was on the outside of the engine

and that the cars swung around and caught his leg be-

tween the car and the side of the engine. (See plaintiff's

evidence on this same point). Now, it seems plain to us

from this evidence, and the evidence of the engineer to

the same effect, that as to whether plaintiff was occupy-

ing a dangerous position, or occupying the position that

the court assumed he was, as a basis for his instruction,

was a question for the jury, as was said by the court in

overruling defendant's motion for a nonsuit. And

if, as plaintiff says the injury was caused by this leg be-

ing between the cars, why was not his right leg hurt?

And if either leg was between the cars it was certainlv

that one. The fact is, and the evidence shows it, that

his left leg, or the leg that was injured, was not be-

tween the engine and the cars, but that he was crouch-

ing at the corner to keep out of the wind, and the leg^

that was injured, was at the side of the engine, and tht

position so occupied by him, as was testified by himselfjj

and also by the master mechanic and engineer, was as

safe a place as he could occupy under the circumstanceSj|

the cars having to swing clear around to the side of the

engine in order to catch his leg. This is the testimony
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of all the witnesses who were in a position to know from

their knowledge of things, and from observation; and

when they say he was occupying a safe position under

all the circumstances, they were certainly right. From

the evidence, no neglect could be charged to the plaintiff.

At all events, under all the evidence, conflicting as it

does with the presumption indulged in by the lower

court, that such a place was dangerous—this matter

should have been submitted to the jury under proper

instructions.

Further, suppose the place was not altogether a safe

one, ihat fact icas not the proximate cause of tJie in-

jury, nor did it in any way contribute to the cause of the

injury. Witness, in affect say5'had he been any place else

on the cars, he would probably have been killed. Plain-

tiff had nothing to do with the defect of the road, cars, or

operation of the same. He was not employed in that

branch of the work. Even if there was slight negli-

gence on the part of the plaintiff, if the defendant is

guilty of gross negligence, to which the plaintiff in no

way contributed, the plaintiff's right to recover is not

barred. And certainly in the case at bar, where the

gross negligence on the part of the defendant is prac-

tically admitted, and it is also admitted that plaintiff

in no way contributed to it, and it is further shown that

the charge of negligence against the plaintiff is not

proven, but that the preponderance of the evidence is

to the effect that he was not negligent at all, the case

should have gone to the jury. The only reason the court



16

(iflfered for taking this case from the jury, notwithstand-

ing the competent evidence that plaintiff was occupying

a safe place, was, that judging this case from the cases

in the books in relation to railroads generally, the

place was an unsafe one. Such reasoning is bad, for the

very apparent reason that the conditions that existed

in the case at bar are not analogous to the conditions

that exist in the operation of railroads generally. None

of the ordinary conditions are shown to exist. Here

were only a small ten-ton donkey-engine, which is never

used in railroading generally, and old wornout street-

cars without springs, and otherwise defective, which

were pushed, or hauled, in some manner, at a rate of

six miles an hour—it hardly resembled a railroad—and

they met with an accident on the old, wornout and

crooked rails, over which they had to go, the condition

of which was not known to the plaintiff. It seems to us

that this case stands peculiarly alone upon the facts

and circumstances that then existed; and as to whether

negligence existed on the part of either the plaintiff or

the defendant must be gathered from the circumstances

as they existed, and as detailed by the plaintiff himself

and the witness Starkey, the only persons who testified

from their knowledge of affairs.

The evidence plainly shows that defendant was neg-

ligent, and that plaintiff was not negligent. But even
if plaintiff were negligent, that would not exonerate the
defendant or bar a recovery in this case, unless plain-

tiff's negligence directly contributed to, and was the
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proximate cause of, the accident and injury, and the de-

fendant could not, by reasonable care and prudence,

have avoided the consequences of its and plaintiff's

negligence. The much vexed fellow-servant question

did not and does not enter into this, case.

Respectfully submitted,

W. E. CREWS,

LORENZO S. B. SAWYER,
Attorneys for Plaintiff in Error.




